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QUESTIONS PRESENTED 

Whether the trial court’s instructions to the jury on the 
doctrine of last clear chance accurately states the law as 
applicable to the facts of this case. 

Whether the trial court erred in permitting the jury to 
consider, upon the question of plaintiff’s claimed injuries 
in this case, the fact that a complaint containing claim of 
similar injuries was filed on her behalf in 1940. 
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IN THE 


United States Couit of Appeals 

For the District of Columbia Circuit 


No. 11818 


ELEANOR MOLESWORTH, Appellant , 

v. 

CAPITAL TRANSIT COMPANY, Appellee . 


Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 
A. The Facts and Proceedings Below. 

Appellant, Eleanor Molesworth, brought this action 
against the appellee, Capital Transit Company, alleging 
that a street car which was negligently operated struck her 
as she attempted to cross from the east to the west curb in 
the north crosswalk at the intersection of Eighth and “I” 
Streets, S. E., in the District of Columbia. 


From plaintiff’s own lips came the only testimony intro¬ 
duced on her behalf bearing on the issue of liability. In 
substance she testified that she had occasion to go to the 
northwest corner of Eighth and “I” Streets, S. E.; that 
when she started across Eighth Street she noticed the 
street car standing to take on passengers at the south side 
of the intersection; that she stopped and looked to the left 
and then to the right before starting across to the west 
side of Eighth Street; that as she was crossing she noticed 
another street car coming from the north; that she stopped 
to wait for that street car to go across; and that “that is all 
I remember”. (Tr. 16) 

The deposition of the appellee’s motorman, John Duffer, 
was read into evidence at the trial. His testimony was to 
the effect that the street car had been stopped to take on 
passengers at the south side of the intersection (Tr. 160); 
that he saw appellant standing on the northeast corner 
(Tr. 161); that he started up after checking the intersec¬ 
tion for traffic and pedestrians; and sounded his gong (Tr. 
163); and that when the front of his street car was ap¬ 
proximately in the center of “I” Street he saw her start 
to cross the street in front of the street car. (Tr. 161). 

Mr. Duffer testified that plaintiff was near the drainage 
receptacle on the east side of Eighth Street when she 
started across the street (Tr. 173) walking in a “cat-a- 
eornered” direction toward the Bandbox where she was 
employed (Tr. 162). There were about four or five steps 
between the easternmost track for northbound street cars 
and the east curb of Eighth Street (Tr. 162). Immediately 
upon seeing plaintiff the motorman applied his brakes (Tr. 
161) and succeeded in stopping at or before the time of 
contact (Tr. 163). When the street car was stopped the 
front doors were opposite the drainage receptacle (Tr. 
163). The blow received by plaintiff did not knock her 
down, cut her nor render her unconscious (Tr. 16S). The 
lights on the streetcar were in operation (Tr. 170) and 
there was no traffic moving in a southerly direction at or 
near the “I” Street intersection at that time (Tr. 177). 
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Lillie Mae Stevenson, a passenger on the streetcar, tes¬ 
tified that the streetcar stopped suddenly with the bells 
ringing; that appellant was not knocked down (Tr. 188); 
and that the streetcar was stopped almost at the same time 
as the contact (Tr. 191), with its front something less than 
10 feet beyond the north edge of crosswalk (Tr. 190). 

Katherine Winslow, another passenger, testified to the 
same effect (Tr. 233-240). 

The issues of fact joined by these factual versions were 
submitted to the jury under instructions on the law of 
negligence, contributory negligence and last clear chance. 
The jury resolved the factual issues in favor of the de¬ 
fendant. (Tr. 3) 

Later, in accordance with Rule 50 Fed. R. Civ. P., the 
trial judge considered and denied appellant’s alternative 
motion for judgment N.O.V. or for a new trial. 1 

B. Questions Presented. 

The questions presented are: (1) Whether the instruc¬ 
tion given bv Judge Bailev on the doctrine of last clear 
chance conforms to the law established by the reported 
cases in this jurisdiction as applicable to the facts in this 
case; and (2) whether it was error to permit the jury to 
consider upon the question of appellant’s claim that this 
accident caused severe headaches the fact that a similar 
claim was made in a complaint filed on her behalf in 1940. 

SUMMARY OF ARGUMENT 

A. The trial court’s instruction to the jury on the doc¬ 
trine of last clear chance was in accord with the law as 
stated in Jackson v. Capital Transit Co., 69 App. D.C. 147, 
149, 99 F. 2d 380, 382 (1938). Neither the inadvertence 
of the trial judge subsequently corrected nor the fact that 

i On April 24, 1953, plaintiffs’ counsel sought leave to proceed upon appeal 
in forma pauperis. The trial judge indicated his intention to deny the 
motion because an appeal would be lacking in merit. Counsel asked and 
received permission to submit a brief in support of the application. The 
brief was never submitted and the motion was abandoned. 




the jury may have been confused could vitiate the effective¬ 
ness of the charge. Moreover, plaintiff, by failing to make 
specific objection, is precluded from raising the issue on 
appeal. 

B. The admission into evidence of the Minnesota com¬ 
plaint filed on behalf of plaintiff in 1940 was proper. The 
reasons for the rule invoked by appellant no longer exist 
under “code” or “fact” pleading. Both logic and the re¬ 
cent reported cases support the view that a statement once 
seriously made by an authorized agent is competent evi¬ 
dence of the fact stated. Assuming it to be error it could 
not have been prejudicial because it merely went to the 
extent of damages and the jury never w T ent beyond the 
question of liability. Underwood v. Capital Transit Co ., 
S7 U.S. App. D.C. 6S (1950). 

ARGUMENT 

A. The Last Clear Chance. 

Without making any attempt to demonstrate that the 
facts in evidence in this case warrant recovery under the 
law appellant contents herself with alleging that the charge 
given to the jury upon the doctrine of last clear chance 
was confusing. In an attempt to support the contention 
appellant points to certain phrases of the court’s charge and 
argues that they are misleading. Obviously it is necessary 
to look at the entire charge in order to determine whether 
it fairly states the applicable law. 

The trial court instructed the jury on negligence and con¬ 
tributory negligence and then in qualification of the con¬ 
tributory negligence instruction said: (J. A. 15) 

“But this rule is subject to a further limitation 
which is generally known as a last clear chance rule, 
and that is this: If a plaintiff is negligent but in a 
position of danger and is oblivious to her danger or 
unable to extricate herself from that position of dan¬ 
ger and the defendant knows or is aware of the plain¬ 
tiff’s situation, either actually, or whether he is un- 
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aware of it by reason of his negligence or for failure to 
keep a proper lookout, and then the defendant fails to 
use due care to avoid a collision by the use of the 
means available to him, then the defendant is still 
liable although the plaintiff would be negligent, also. 

It is a simple rule that a negligent defendant will be 
held liable to a negligent plaintiff if the defendant, 
aware of the plaintiff’s danger, his obliviousness, aware 
of it through carelessness, had in fact a later oppor¬ 
tunity than the plaintiff to avoid an accident. 

Now this rule would apply whether the accident oc¬ 
curred in the crosswalk or "beyond the crosswalk. In 
other words, the motorman was under an obligation at 
all times to keep a proper lookout to keep his car under 
reasonable control.” 

Judge Bailey’s instruction clearly stated the law as the 
Court found it to be in the leading case of Jackson v. Capi¬ 
tal Transit Co ., 69 App. D.C. 147, 149, 99 F. 2d 380; 382 
(1938), wherein the Court prescribed the four essentials 
which must be found in the evidence for application of the 
last clear chance doctrine: 

4 ‘Was there evidence to show that (1) the deceased 
was in a position of danger; (2) he was oblivious of 
his danger; (3) the motorman was aware, or by the 
exercise of reasonable care should have been aware, 
of the deceased’s danger and obliviousness; (4) the 
motorman was able to stop the car and avoid striking 
the deceased after he became aware, or should have be¬ 
come aware, of the danger and obliviousness and failed 
to do so?” 

Counsel for appellant, however, argues that when the 
trial court said: “If the defendant, aware of the plaintiff’s 
danger, his obliviousness, aware of it through carelessness, 
had in fact a later opportunity than the plaintiff to avoid 
an accident.” it vitiated the effectiveness of the charge. 
There can be no doubt but that the court meant to say, or 
unaware of it through carelessness instead of “aware of 
it through carelessness.” However, even if the court was 
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not clear in its remark at that stage it certainly cleared any 
possibility of error when the jury returned to request clari¬ 
fication. The court then instructed the jury as follows: 
(J.A. 18) 

“The Court: As I stated to the jurors there are 
five questions that you must decide if you find that the 
last clear chance doctrine is applicable: 

First, the plaintiff must be in a position of danger. 
Second, she must be oblivious to her danger or unable 
to extricate herself from that position. Third, the 
motorman or operator of the street car must have 
knowledge of the plaintiff’s situation and of her ob¬ 
liviousness. That is, whether he had actual knowledge 
of it, or whether he failed to have that knowledge by 
reason of his own negligence. That is, by reason of 
keeping a proper lookout. Lastly, failure of the de¬ 
fendant to use care after he knows the plaintiff’s sit¬ 
uation, whether actually or by reason of keeping a 
proper lookout, failure then to use due care to avoid 
colliding with the plaintiff with the means available to 
him to avoid that collision.” 

The additional question from the foreman of the jury 
(J.A. 19) related to the instruction on Section 54 of the 
Traffic Regulations not, as counsel for appellant repre¬ 
sented, to the doctrine of last clear chance. That regula¬ 
tion, as the jury was instructed, provides: (J.A. 15) 

“every driver of a vehicle shall exercise due care 
to avoid colliding with any pedestrian upon any road¬ 
way and shall give warning by sounding the horn when 
necessary and shall exercise proper precaution upon 
observing any child or any confused or incapacitated 
person upon a roadway.” 

The court correctly informed the jury that “in a sense 
that is a portion of the last clear chance doctrine” (J.A. 
19) and went on to explain that the material inquiry is 
not whether the pedestrian is confused but rather that 
“It is a question of whether she appears to the motorman 
to be in a confused condition.” (J.A. 19). This accords 
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with the established law of the jurisdiction. Stewart v. 
Capital Transit Co., 70 App. D.C. 346, 108 F. 2d 1 (1939); 
Capital Transit Co. v. Smallwood, 82 U.S. App. D.C. 228, 
162 F. 2d 14 (1947); Capital Transit Co. v. Garcia, 90 U.S. 
App. D.C. 168,194 F. 2d 162 (1952). 

The plaintiff moreover is precluded from questioning the 
propriety of the trial judge’s instructions on last clear 
chance for trial counsel neither objected to the charge, 
either before or after it was given, nor attempted to point 
out the manner in which he considered it to be erroneous. A 
party cannot remain silent in the hope of winning his cause 
and thereafter claim the judge erred in giving an unpro¬ 
tested instruction. Villaroman v. U.S., 87 U.S. App. D.C., 
240, 184 F. 2d 261 (1950); Ersler v. Schneider Corporation, 
88 U.S. App. D.C. 371, 188 F. 2d 1022 (1951); Rule 51, 
Fed. R. Civ. P. 

The instruction tendered by appellant having reference 
to the doctrine of last clear chance was denied as written. 
It purported to be drawn in terms of the Capital Transit 
Co. v. Garcia case, supra. It is well established that the 
court is not required to give instructions in the precise 
language requested. Lippman v. Williams, 79 U.S. App. 
D.C. 334, 147 F. 2d 150 (1945); Thomas v. United States, 
74 App. D.C. 167, 121 F. 2d. 905 (1941); Baltimore & Ohio 
B.B. v. Corbin , 73 App. D.C. 124, 118 F. 2d 9 (1940). The 
Garcia case is an admitted extension of the doctrine and 
has justification, if at all, only under facts peculiarly analo¬ 
gous to those found in that case. In the case at bar there 
was no testimony that anyone noticed appellant’s oblivious¬ 
ness sooner than the operator did. There is no testimony 
that the operator did not use every means at his command 
to avoid the collision. There is no testimony from which 
it could be inferred that he failed to stop in the shortest 
possible time (Landfair v. Capital Transit Co., 83 U.S. 
App. D.C. 60, 165 F. 2d 255 (1948). Indeed, there 
is no evidence which supports the application of the doc¬ 
trine of last clear chance at all. If the jury had rendered a 



verdict for the plaintiff the containment of the last clear 
chance instruction in the charge would have been reversi¬ 
ble error of which the defendant could have taken advan¬ 
tage. Plaintiff cannot now complain. She received more 
consideration than the evidence warranted and yet lost 
at the hands of a jury. Her trial counsel made no objection 
to the charge as given. (J.A. 17). He made some remark 
pertaining to the judge’s explanation of Section 54 of the 
Traffic Regulations (J.A. 20) but did not object and did 
not attempt to inform the court as to what error, if any, 
he found in the charge. 

Appellant then is placed in the position of contesting a 
charge which clearly states the law correctly. She attempts 
to justify her position by contending that the jury was con¬ 
fused. There is no proof that the jury was confused. They 
frequently are when instructed on the last clear chance. The 
trial judge was correct when he informally told counsel “I 
still think it is very confusing to charge the last clear 
chance. It is contradictory in a way. In other words, I 
charge them that contributory negligence is a bar, and then 
tell them later it is not a bar.” (J.A. 20). But the mere 
fact that a jury may have been confused when instructed 
on an intricate theory of law requested by the plaintiff does 
not give rise to reversible error. 

B. The Minnesota Complaint. 

On cross examination of the plaintiff, she was asked 
whether she experienced severe headaches prior to the 
accident which gave rise to the present litigation. She 
denied that she had. She was then asked whether she sus¬ 
tained a head injury in a traffic accident in St. Paul, Minne¬ 
sota in 1939. Her answer was “Yes”. She denied having 
experienced headaches subsequent to the 1939 accident 
(J.A. 9). In an attempt to refresh her recollection counsel 
for appellee read a sentence from a complaint which was 
filed on her behalf by her attorney with a view to recover¬ 
ing money damages for the injuries sustained in that ac- 
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cident (J.A. 10). Plaintiff denied any knowledge of the 
allegation contained therein to the effect that “she is now 
suffering and^mthe future suffer severe and painful head¬ 
aches.” She admitted discussing the accident with her at¬ 
torney before the suit was filed (J.A. 10) but denied giving 
him information in respect of her injuries and stated 
that she let him get that information from the doctor (J.A. 
10 ). 

Later counsel for defendant introduced the certified copy 
of the complaint into evidence as a part of defendant’s 
case and it was admitted by the Court as showing a claim 
that appellant had made through her attorney (J.A. 11). 
Thereafter paragraph 5 of the complaint (J.A. 12) was 
read to the jury. 

Plaintiff claims that the introduction of this paragraph 
of a complaint filed on her behalf when plaintiff 
in another suit was prejudicial error. In support of this 
contention several cases are cited which hold generally 
that admissions against interest which appear in plead¬ 
ings are not competent evidence in other cases unless it can 
be shown that the party against whom they are to be used 
authorized or ratified them in some way. At this juncture 
it is pertinent to note that the complaint in this case was 
neither offered nor received into evidence as an admission 
against interest. It was used on cross examination both 
to refresh plaintiff’s recollection and to impeach her credi¬ 
bility (J.A. 9-10), and was admitted on defendant’s case 
to show a prior claim (J.A. 11). Mintz v. Premier Cab 
Ass’n., 75 U.S. App. D.C. 389, 127 F. 2d 744 (1942). 

Moreover, its introduction could not be held to be re¬ 
versible error because the paragraph read to the jury went 
only to the question of mitigation of the injuries claimed 
to have been received and not to the issue of liability which 
was established in defendant’s favor. Hence, the matter 
is irrelevant since the jury did not go beyond the question 
of liability. Underwood v. Capital Transit Co ., 87 U.S. 
App. D.C. 68, 183 F. 2d 822 (1950), cert. den. 340 U.S. 931. 
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Assuming for the purposes of argument that the para¬ 
graph of the complaint was introduced as an admission 
against interest and that it was material to the issue of 
liability its competency is clear. 

As Professor Wigmore comments in Sections 1063-1067, 
IV Wigmore, Evidence, (3d ed. 1940) there are two his¬ 
torical objections to the admissibility of allegations in 
former pleadings. (1) That they are not made by the 
party or one authorized to speak for the party; and (2) 
they are only conventional or hypothetical allegations and 
are not intended as sincere or absolute assertions. Of 
course, these objections clearly stem from the days prior 
to code pleading. When all pleadings were required to be 
verified there was reason to distrust a complaint that was 
not. When pleadings were technical and filled with hypo¬ 
thetical allegations there was reason to suspect that they 
were not sincere and absolute assertions. Wigmore, at 
page 53-54, Sec. 1066, with irrefutable logic answers the 
objections posed: 

“(1) That the statements of the pleadings are not 
those of the party himself must be immaterial, since 
they are those of his authorized attorney. The 
appointment of attorney and counsel makes them 
agents to manage the cause in all its parts, in¬ 
cluding unquestionably the pleading. The agent’s ut¬ 
terances for the principal in the pleadings bind the 
party as solemn judicial admissions; much more, then, 
may the agency suffice to admit them as informal quasi¬ 
admissions. If the fortunes of the party in the cause 
are irretrievably determined by the utterances of tho 
attorney in the pleadings, it is difficult to argue that 
the attorney is not an agent for the purpose of mak¬ 
ing the same utterances receivable in evidence as quasi¬ 
admissions. 

(2) It is said that the utterances of the pleadings are 
merely conventional and therefore fictitious allecja- 
tions. not to be taken as sincere and ‘bona fide’ state¬ 
ments. This is an objection which had weight when 
the common-law fictions of trover and ejectment and 
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implied assumpsit were in vogue, and when the bill 
in chancery could be correctly said by John Wesley to 
be “stuffed with stupid, senseless, improbable lies ,, , 
and by Jeremy Bentham, a century later, still to be 
“a volume of notorious lies.” Even then, the recog¬ 
nized conventions could be distinguished by the prac¬ 
titioner from the plain unvarished claims. But to-day, 
in the great majority of jurisdictions, the reforms in 
pleading deprive this objection of all weight. 

(3) Furthermore, the only plausible objection, 
namely, that many defensive pleadings are purely 
hypothetical in their nature and form, concerns matter 
which is restricted in scope and lends itself readily to 
segregation. For example, affirmative pleas in con¬ 
fession and avoidance should in strictness speak hypo¬ 
thetically in the confessing part; but the avoiding 
part is unqualified in its form and must be taken to 
be sincere and final. It would therefore be correct 
enough to reject the former part as not an admission, 
since in form (if properly drawn) it admits nothing 
but assumes the fact provisionally for the purpose 
of avoiding it. But, leaving aside such portions, there 
is no reason why the plaintiff’s allegations and the 
defendant’s substantive replies in avoidance should 
not be taken for what they purport to be, namely, 
absolute utterances. Indeed, any other view is stulti¬ 
fying to the theory of legal proceedings; for it repre¬ 
sents the pleadings during the trial of the cause itself 
as solemn asseverations upon the faith of which the 
parties’ rights and liberties are forever adjudged and 
vindicated, and then proceeds, in the ensuing cause, 
to brush them aside as mere academic and unmeaning 
disputations, idle feats of forensic logic. Such a view 
is a travesty upon the facts.” 

Tn the instant case the factual assertion contained in the 
prior pleading was that the present appellant had sus¬ 
tained injuries which resulted in severe headaches in 1939. 
That is not the type of assertion that results from a hypo¬ 
thetical or conventional phrase of pleading. It is an 
assertion of a fact that the attorney representing her in 
that litigation could only have learned through her for no 
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one, not even a doctor, could know whether another indi¬ 
vidual really had a pain in the head. It was a statement 
made on her behalf by an agent duly authorized to manage 
that particular litigation and to speak for her in respect 
of it. To allow an assertion of that solemn character to 
be made in a pleading before a court of law and to allow 
the pleader to stand by that statement until she forces a 
settlement (Defendant’s Exh. 6) of the cause therein stated 
and then to disclaim it as though it were never made 
would be to put a premium upon irresponsible averments 
which should not be sanctioned and which could be quite 
contrary to modern procedure. 

Minnesota follows a practice analogous to that exempli¬ 
fied by Federal Rules of Civil Procedure. Rule 11, Rules 
of Civil Procedure, 232 Minn. Appendix p. 14, provides 
that when an attorney signs a pleading he has read the 
contents and certifies that to the best of his knowledge 
there is good ground to support the claims set forth. 
Unless we are to assume that the attorney filing that 
pleading did not abide by his certification there is no 
reason why we should not accept the complaint as prim,a 
facie proof of the fact that such a claim was made by 
his principal. 

The majority of the later cases are in accord with the 
view expressed by Professor Wigmore. In Stolte v. Larkin , 
110 F. 2d 226 (8th Cir. 1940) wherein plaintiff brought 
suit to recover damages for personal injuries, Defendant 
sought to introduce into evidence a portion of a pleading 
which the witness denied having seen after it was drawn. 
Previouslv the witness had testified to facts inconsistent 
with those asserted in the pleading. In this case, which 
arose in Minnesota, the court held it was reversible error 
to exclude the proffered evidence. 

In State Farm Mut . Auto Ins. Co. v. Porter , 186 F. 2d 834 
(9th Cir. 1950) one Porter was injured when struck by an 
automobile driven by Claggett. Suit was filed against 
Claggett and an answer admitting that defendant was 
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driving with the consent of the owner was filed by the 
attorneys representing the defendant Claggett for the 
insurance company. After plaintiff recovered in that suit 
he filed an action against the insurance company to compel 
it to pay the judgment. The issue in the second suit was 
whether Claggett had been operating with the consent of 
the owner of the automobile. The only evidence that 
tended to establish consent was the answer previously filed 
on the first action. The Court held that it was admissible 
and that it was competent evidence of the fact. 

Kunglig Jarnvagsstyrelsen v. Dexter and Carpenter, 32 
F. 2d 195 (2d Cir. 1929), cert. den. 280 U.S. 579. In that 
case the original complaint was superseded. It was intro¬ 
duced into evidence as an admission. At page 198 the 
court commented on the fact that it had been superseded 
and said: 

“but is still remains as a statement once seriously 
made by an authorized agent, and as such is competent 
evidence of the facts stated, though controvertible, 
like any other extra judicial admission made by a 
party or his agent [citations omitted]. If the agent 
made the admission without adequate information, 
that goes to its weight, not to its admissibility.” 

The Jarnvagsst yrelsen case was cited with approval in 
1951 by the District Court in Tiana Corp . v. Hartley, 99 F. 
Supp. 670 (D.C. N.Y.). 

In Quealy Land and Livestock Co. v. George , 45 Wvo. 
254, IS P. 2d 253 (1939) the court held that pleadings of 
a party in another action are competent evidence against 
him irrespective of the fact that they were signed by the 
attorney especially where the nature of the fact is such 
that it must have been given to the attorney by the party. 
Western Oil Fields Corp. v. Nowlin, 288 S.W. 554 (Tex. 
Civ. App. 1926). 

The cases cited by appellant, with the exception of Fuller 
v. King, 204 F. 2d 586 (6th Cir. 1953) arose in the days 
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when the historical objections commented upon by Pro¬ 
fessor Wigmore had weight. 

Primary reliance was placed by plaintiff upon Berry 
v. Litnleld\ Alvord & Co., 54 App. D.C. 195, 296 Fed. 2S5 
(1924;. In that case the court, after reversing on other 
grounds, discussed the admissibility of testimony from an 
attorney who represented a defendant previously sued by 
plaintiff concerning an admission allegedly made by plain¬ 
tiff’s attorney in that litigation. The court discussed the 
admissibility of pleadings in other actions but did so 
gratuitously since the issue was not raised. The language 
in the Berry case then is mere dictum and cannot be said 
to control the present situation. 

In Fuller v. King, 204 F. 2d 586 (6th Cir. 1953) pedes¬ 
trian plaintiffs were injured when struck by an automobile 
driven by King. They originally tiled suit against King. 
Plaintiffs became dissatisfied with their attornevs and 
engaged new attorneys who filed suit against King and 
Bettinger. In the second suit defendants introduced into 
evidence copies of the complaint, answer and calendar 
entries, including the dismissal of the first suit for failure 
to prosecute. It was claimed to be erroneous particularly 
to read the answer, filed by King in the first action, which 
contained many self serving statements. The court was 
correct in holding that it was error to permit the intro¬ 
duction of those pleadings into evidence. Further, neither 
the answers nor the calendar entries were relevant and it 
was affirmatively shown that plaintiffs had indicated dis¬ 
satisfaction with the pleadings previously filed by former 
counsel. 

Plaintiff argues that allegations of facts in pleadings 
should not be admissible as evidence in other cases because 
one would not then feel free to make concessions on im¬ 
material issues in order to circumscribe issues. To support 
this contention she argues from Rule 36 of the Federal 
Rules of Civil Procedure. The policy reflected in that rule 
to narrow the issues and to expedite trials has no applica- 
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tion to the instant problem. It can hardly be contended that 
the claim of severe headaches contained in the 1940 com¬ 
plaint was made to expedite the trial. It may have been 
made to expedite settlement, but not the trial. That claim 
was an assertion of fact which can not be explained away 
as a hypothetical expression. 

Counsel for plaintiff contends that a contradictory state¬ 
ment is not admissible in evidence to prove the truth of the 
fact stated. This is true of a witness’s contradictory state¬ 
ment but not as to the contradictory statement of a party 
to the action. Milton v. United States, 71 App. D.CL 394, 
398, 110 F. 2d 556 (1940); Harrison v. United States, 42 
F. 2d 736, 737 (10th Cir. 1930). 

It may be that appellant did not know that a claim that 
she had been suffering from severe headaches had been 
made on her behalf. It may be that in fact she did not 
suffer from headaches at that time. That, however, is no 
reason to exclude the fact that such a claim was made 
from the jury’s consideration. Appellant was given oppor¬ 
tunity to deny that she had authorized her attorney to 
assert that claim. Sbe denied having any knowledge that 
it was made (J.A. 10) and specifically denied the fact 
that she had experienced headaches at that time (J.A. 9). 
But those explanations and denials do not detract from the 
prima facie proof that such a claim was made by her duly 
authorized agent. There is a presumption that he acted 
within his authority, rebuttable to be sure, but the rebuttal 
would affect the weight rather than the competency of the 
evidence. 


CONCLUSION 

Plaintiff was accorded a full and fair trial upon the case 
which she presented. The instruction on last clear chance 
clearly stated the applicable law. The few words seized 
upon by appellant cannot vitiate the effectiveness of the 
charge especially when the court repeated the charge cor¬ 
rectly thereafter. The complaint filed for plaintiff in 
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another cause in 1940 was properly received in evidence 
by the trial court as proof of the fact that a prior claim had 
been made. The reason for the rule appellant seeks to in¬ 
voke has long ceased to obtain. There is no reason either 
under the authorities or in logic to refuse to admit into evi¬ 
dence a statement once seriously made by a duly authorized 
agent. 
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